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Preamble

This Code from pages 4 to 25 isissued under section 199 of the Trade Union and Labour Relations
(Consolidation) Act 1992 and was laid before both Houses of Parliament on 7 June 2000. The Code
comes into effect by order of the Secretary of State on 4 September 2000.

A failure on the part of any person to observe any provison of this Code of Practice does not of itself
render that person liable to any proceedings. In any proceedings before an employment tribund any
Code of Practice issued under sections 199 and 201 of the Trade Union and Labour Relations
(Consolidation) Act 1992 is admissible in evidence and any provison of the Code which gppears to the
tribuna to be relevant to any question arising in the proceedings is required to be taken into account in
determining that question. (Trade Union and Labour Relations (Consolidation) Act 1992, section 207)
This Code has aso to be taken into account by the arbitrators appointed by ACAS to determine cases
brought under the ACAS Arbitration Scheme (see Section 212A of the Trade Union and Labour
Rdations (Consolidation) Act 1992).

Some of the provisons referred to in this code only apply by statute to employees. But others, such as
the right to be accompanied at disciplinary and grievance hearings, apply to al workers. ThisCodeis
about good employment practice. Therefore where workers are involved in grievance and disciplinary
proceedings, it would be good practice to gpply the sandards set out in the guiddines in sections one
and two to those proceedings.

For ease of reference, text in bold type in this code summarises statutory provisons, whilst practical
guidanceis st out in ordinary type. Whilst every effort has been made to ensure that the explanations
included in the Code are accurate, only the Courts or Tribunds can give authoritetive interpretations of
the law.
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| ntroduction

This code amsto help employers, workers and their representatives by giving practica guidance on
how to ded with disciplinary and grievance issues in employment. It dso provides guidance on the
datutory right of aworker to be accompanied at adisciplinary or grievance hearing. In smdll
establishments it may not be practicable to adopt dl the detailed provisons relaing to disciplinary and
grievance procedures, but most of the essential featureslisted in paragraphs 9 and 38 to 41 could be
adopted and incorporated into a Ssmple procedure.

Disciplinary issues arise when problems of conduct or capability are identified by the employer and
management seeks to address them through well recognised procedures. In contrast, grievances are
rased by individuds bringing to management’ s attention concerns or complaints about their working
environment, terms and conditions and work-place relationships.
The code is divided into three sections as follows

Section 1 - dealswith disciplinary practice and procedures;

Section 2 - consders the handling of grievances

Section 3 - is concerned with the statutory right to be accompanied at disciplinary and
grievance hearings.
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Section 1 - Disciplinary practice and proceduresin
employment

Why have disciplinary rules and procedures?

1 Disciplinary rules and procedures are necessary for promoting orderly employment relations as
well asfairness and congstency in the treetment of individuals. They enable organisationsto
influence the conduct of workers and dedl with problems of poor performance and attendance
thereby asssting organisations to operate effectively. Rules set sandards of conduct and
performance at work; procedures help ensure that the standards are adhered to and also
provide afair method of dedling with aleged falures to observe them.

2. It isimportant that workers know what standards of conduct and performance are expected of
them. The Employment Rights Act 1996 requires employers to provide written information for
their employees about certain aspects of their disciplinary rules and procedures.! Managers
should also know and be able to gpply the rules and the procedures they are required to follow.

3. The importance of having disciplinary rules and procedures and ensuring that they are followed
has aso been recognised by the law relating to dismissals, since the grounds for dismissal and
the way in which the dismissal has been handled can be chalenged before an employment
tribunal or an ACAS-appointed arbitrator.2 Where either of theseis found by atribuna or
arbitrator to have been unfair, the employer may be ordered to re-ingtate or re-engage the
employees concerned where requested and may be liable to pay compensation to them. In
coming to a decision about the fairness or otherwise of adismissd, the tribund, or arbitrator,
will consder whether the employer acted reasonably in dl the circumstances, having regard to
the Sze and administrative resources of the undertaking.

1 Section 1 of the Employment Rights Act 1996 requir es employersto provide employees with a written
statement of particularsof employment. Such statements must also specify any disciplinary rules applicable to
them and indicate the per son to whom they should apply if they are dissatisfied with any disciplinary decision. The
statement should explain any further stepswhich exist in any procedurefor dealing with disciplinary decisions.
Theemployer may satisfy certain of theserequirements by referring the employeesto a reasonably accessible
document which providesthe necessary information. The statutory requirementsrelating to disciplinary rules and
proceduresdo not apply where on the day the employee’s employment began thetotal number of employees
employed by the employer and any associated employer was lessthan twenty.

2 Section 111 (2) of the Employment Rights Act 1996 specifies that a complaint of unfair dismissal hasto
be presented to an employment tribunal before the end of the three month period beginning with the effective date of
termination.
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Formulating policy

4.

Rules

Management is respongible for maintaining discipline and setting standards of performance
within the organisation and for ensuring thet there are gppropriate disciplinary rules and
procedures covering issues of worker conduct and capability. If they areto be fully effective,
however, the rules and procedures need to be accepted as reasonable both by those who are
covered by them and those who operate them. Management should therefore am to secure the
involvement of workers and where gppropriate their representatives and al levels of
management when formulating new or revisng existing rules and procedures. Where trade
unions are recognised, trade union officias® may, or may not, wish to participate in the
formulation of the rules but they should participate fully with management in agreeing the
procedurd arrangements which will gpply and in seeing that these arrangements are used
properly, farly and congastently.

When drawing up disciplinary rules, the am should be to specify clearly and concisely those
that are necessary for the efficient and safe performance of work and for the maintenance of
satisfactory relations within the workforce and between workers and management. It is unlikely
that any set of disciplinary rules can cover dl circumstances that may arise. However, it is usud
that rules would cover issues such as misconduct, sub-standard performance (where not
covered by a separate capability procedure), harassment or victimisation, misuse of company
facilities including compuiter facilities (eg, email and the Internet), poor timekeeping and
unauthorised absences. The rules required will necessarily vary according to particular
circumstances, such asthe type of work, working conditions and size and location of the
workplace. Whatever set of rules are eventudly drawn up they should not be so generd asto
be meaningless

Rules should be sat out clearly and concisdly in writing and be readily available to dl workers,
for example in handbooks or on company Intranet sites. Management should make every effort
to ensure that al workers know and understand the rules including those whose first language is
not English or who have a disability or impairment (eg, the inability to read). Thismay best be
achieved by giving every worker acopy of the rules and explaining them ordly. In the case of

s Throughout this code, trade union official hasthe meaning assigned to it by section 119 of the Trade

Union and Labour Relations (Consolidation) Act 1992 and means, broadly, officers of the union, its branches and
sections, and anyone else, including fellow employees, appointed or elected under the union’srulesto represent
members.
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new workers this might form part of any induction programme. It isaso important that
managers a al levels and worker representatives are fully conversant with the disciplinary rules
and that the rules are regularly checked and updated where necessary.

Workers should be made aware of the likely consequences of breaking disciplinary rules or
failing to meet performance sandards. In particular, they should be given aclear indication of
the type of conduct, often referred to as gross misconduct, which may warrant summary
dismisA (ie, dismissa without notice). Summary is not necessarily synonymous with ingtant
and incidents of gross misconduct will usudly gtill need to be investigated as part of aforma
procedure. Acts which congtitute gross misconduct are those resulting in a serious breach of
contractual terms and will be for organisations to decide in the light of their own particular
circumgtances. However, they might include the following:

i) theft, fraud and deliberate falsfication of records;

1)} physicd violence;

iif) serious bullying or harassment;

iv) ddliberate damage to property;

V) serious insubordination;

Vi) misuse of an organisation’s property or name;

Vii) bringing the employer into serious disrepute;

viii)  seriousincgpability whilst on duty brought on by acohal or illegd drugs,

iX) serious negligence which causes or might cause unacceptable loss, damage or injury;
X) seriousinfringement of hedth and sefety rules,

Xi) serious breach of confidence (subject to the Public Interest (Disclosure) Act 1998).

Asindicated earlier thisligt is not intended to be exhaustive.

Essential features of disciplinary procedures

8.

Disciplinary procedures should not be viewed primarily as ameans of imposing sanctions.
Rather they should be seen as away of helping and encouraging improvement amongst workers
whose conduct or standard of work is unsatisfactory. Some organisations may prefer to have
separate procedures for dealing with issues of conduct and capability but it isimportant to
remember that any hearing which might result in aforma warning or some other action will be
covered by the provisons on accompaniment set out in the Employment Relations Act 1999
(see section three). Smaller organisations may wish to deal with issues of conduct and capability
within one disciplinary procedure.
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When drawing up and applying disciplinary procedures employers should have regard to the
requirements of naturd justice. This means workers should be informed in advance of any
disciplinary hearing of the dlegations that are being made againgt them together with the
supporting evidence and be given the opportunity of chalenging the alegations and evidence
before decisons are reached. Workers should aso be given the right of gpped againgt any
decisonstaken. Consequently good disciplinary procedures should:

xii)
xiii)

XiV)

be in writing;

specify to whom they apply;

be non-discriminatory;

provide for matters to be dealt with without undue ddlay;

provide for proceedings, witness statements and records to be kept confidentia;
indicate the disciplinary actions which may be taken;

specify the levels of management which have the authority to take the various forms of
disciplinary action;

provide for workersto be informed of the complaints against them and where possible
al rlevant evidence before any hearing;

provide workers with an opportunity to state their case before decisions are reached;

provide workers with the right to be accompanied (see adso section three for
information on the statutory right to be accompanied);

ensure that, except for gross misconduct, no worker is dismissed for afirst breach of
discipling

ensure that disciplinary action is not taken until the case has been carefully investigated;
ensure that workers are given an explanation for any pendty imposed;

provide aright of gpped - normally to a more senior manager - and specify the
procedure to be followed.
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10.

It isimportant to ensure that all managers and, where appropriate, worker representatives
understand the organisation’s disciplinary procedure. Training in the use and operation of the
procedure may aso be agppropriate. There can be benefits in undertaking such training on a
joint basis.

The procedure in operation

11.

12.

13.

14.

When adisciplinary matter arises, the relevant supervisor or manager should first establish the
facts promptly before recollections fade, and where appropriate obtain statements from any
available witnesses. It isimportant to keep arecord for later reference. Having investigated dl
the facts the manager or supervisor should decide whether to, drop the matter; arrange informal
coaching or counselling; or arrange for the matter to be dedlt with under the disciplinary
procedure.

Minor cases of misconduct and most cases of poor performance may best be dealt with by
informal advice, coaching and counsdling rather than through the disciplinary procedure.
Sometimes managers may issue informa oral warnings - but they need to ensure that problems
are discussed with the objective of encouraging and helping workersto improve. It isimportant
that workers understand what needs to be done, how performance or conduct will be reviewed
and over what period. Workers should aso be made aware of what action will be taken if they
fal to improve ether their performance or conduct.  Informa warnings and/or counsdlling are
not part of the forma disciplinary procedure and the worker should be informed of this.

In certain circumstances, for example in cases involving gross misconduct, where relaionships
have broken down or where it is considered there are risks to an employer’s property or
responsihilities to other parties, consideration should be given to abrief period of suspension
with pay whilst an unhindered investigation is conducted. Such a suspension should only be
imposed after careful consderation and should be reviewed to ensure it is not unnecessarily
protracted. It should be made clear that the suspension is not considered as disciplinary action.

Before adecigon isreached or any disciplinary action taken there should be a disciplinary
hearing a which workers have the opportunity to state their case and to answer the alegations
that have been made. Wherever possble the hearing should be arranged a a mutudly
convenient time and in advance of the hearing the worker should be advised of any rights under
the disciplinary procedure including the statutory right to be accompanied (see section three).
Prior to this stage, where matters remain informa, the statutory right of accompaniment does
not arise.
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15.

Where the facts of a case gppear to cdl for formad disciplinary action a formal procedure
should be followed. The type of procedure will vary according to the circumstances of the
organisation. Depending on the outcome of the procedure some form of disciplinary action may
be taken asfollows-

Firs Warning:

Oral - Inthe case of minor infringements the worker should be given aformd ord
warning. Workers should be advised of the reason for the warning, that it constitutes
thefirst step of the disciplinary procedure and of their right of gpped. A note of the
ora warning should be kept but should be disregarded for disciplinary purposes after a
specified period (eg, Sx months). Or

Written - If the infringement is regarded as more serious the worker should be given a
formd written warning giving details of the complaint, the improvement or change in
behaviour required, the timescale dlowed for this and the right of gppedl. The warning
should dso inform the worker thet afind written warning may be considered if thereis
no sustained satisfactory improvement or change. A copy of the written warning should
be kept on file but should be disregarded for disciplinary purposes after a specified
period (eg, 12 months).

Final written warning - Where thereis afailure to improve or change behaviour during the
currency of aprior warning, or where the infringement is sufficiently serious, the worker should
normdly be given afind written warning. This should give detals of the complaint, warn the
worker that failure to improve or modify behaviour may lead to dismissa or to some other
action short of dismissal and refer to theright of apped. The find written warning should
normally be disregarded for disciplinary purposes after a specified period (eg, 12 months). |

Dismissal or other sanction - If the worker’s conduct or performance Hill failsto improve
the find step might be disciplinary trandfer, disciplinary suspension without pay*, demotion, loss
of seniority, loss of increment (provided these pendties are alowed for in the contract) or
dismissd. The decison to dismiss should be taken only by the gppropriate designated manager
and the worker should be informed as soon as reasonably practicable of the reasons for the
dismissd, the date on which the contract between the parties will terminate, the appropriate
period of notice (or pay in lieu of notice) and information on the right of apped including how to

4 Where a disci plinary suspension without pay isimposed it should not exceed any period allowed by the

contract of employment.
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make the gpped and to whom. The decision to dismiss should be confirmed in writing.
Employees with one year’ s continuous service or more have the right, on request, to have a
“written statement of particulars of reasons for dismissal®.

16.  When deciding whether adisciplinary pendty is gppropriate and what form it should tekeit is
important to bear in mind the need to act reasonably in dl the circumstances. Factors which
might be relevant include, the extent to which standards have been breached, precedent, the
worker’s generd record, position, length of service and specid circumstances which might
make it appropriate to adjust the severity of the penalty.

17.  When operating disciplinary procedures employers should be particularly careful not to
discriminate on the grounds of race, gender or disability, eg, whilst it is not unlawful to take
disciplinary action againg a pregnant woman for some reason unconnected with her pregnancy
it isunlawful sex discrimination and automaticaly unfair to dismiss awoman on the grounds of

her pregnancy.

18. In the course of adisciplinary case aworker might sometimes raise a grievance about the
behaviour of the manager handling the case. Where this happens, and depending on the
circumstances it may be gppropriate to suspend the disciplinary procedure for a short period
until the grievance can be consdered. Consideration might aso be given, where possible, to
bringing in another manager to ded with the disciplinary case.

Dealing with absence

19.  When deding with absence adigtinction should always be made between absences on grounds
of medicdly certificated illness, both physica and mental, and those which may cal for
disciplinary action. All unexpected absences should be investigated promptly and the worker
asked to give an explanatiorf. If, after investigation, it appears that there were no acceptable
reasons for the absence the matter should be treated as a conduct issue and be dedlt with under
the disciplinary procedure. It isimportant that the worker istold what improvement in
attendance is expected and warned of the likely consequencesiif this does not happen.

® The right to awritten statement of reasons for dismissal gpplies automaticaly to employees
dismissed while pregnant or during ordinary maternity leave without them having to request it.

6 \When consideri ng the reasons for absence or sub-standard performance employers should bear in mind

the provisions of the Disability Discrimination Act 1995. In particular employers should note the obligations placed
on them by the Act to make reasonable adjustments when dealing with sickness related absences.
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20.

21.

Where the absence is due to medicdly certificated illness the issue becomes one of capability
and employers should take a sympathetic and considerate approach to these sort of absences.
In deciding what action to take in these cases employers will need to take into account, the
likelihood of an improvement in health and subsequent attendance (based where appropriate on
professond medica advice), the availability of suitable aternative work, the effect of past and
likely future absences on the organisation, how smilar stuations have been handled in the past
and whether theillnessis aresult of adisability as defined in the Disability Discrimination Act
1995. Even though employers may have a separate procedure for dealing with illness any
hearing which could result in aforma warning or some other action will atract the satutory
right of accompaniment (see section three).

In cases of extended sick leave both statutory and contractual issues will need to be addressed
and specidist advice may be necessary.

Dealing with poor performance

22.

23.

24,

25.

Individuals have a contractud responghbility to perform to a satisfactory level and should be
given every help and encouragement to do so. Employers have aresponsihbility for setting
redistic and measurable standards of performance and for explaining these sandards carefully
to employees.

Where workers are found to be failing to perform to the required standard the matter should be
investigated before any action istakerf. Where the reason for the sub standard performanceis
found to be alack of the required skills the worker should, wherever practicable, be assisted
through training or coaching and given reasonable time to reach the required standard. Where
the sub stlandard performance is due to negligence or lack of gpplication on the part of the
worker then some form of disciplinary action will normaly be gppropriate. Failuresto perform
to the required standard can either be dedlt with through the normal disciplinary procedure or

through a separate capability procedure.

A worker should not normaly be dismissed because of afallure to perform to the required
standard unless warnings and an opportunity to improve (with reasonable targets and
timescaes) have been given. However, where aworker commits asingle error due to
negligence and the actua or potentia consequences of that error are, or could be, extremely
serious, warnings may not be gppropriate. The disciplinary or capability procedure should
indicate that summary dismissa action may be taken in such circumstances.

Employers may need to have specid arrangements for dedling with poor performance of
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workers on short-term contracts or new workers during their probationary period.

Dealing with special situations

26.  Certain Stuationswill require specid congderation.

Appeals

Workers to whom the full procedure is not immediately available. Special
provisons may be necessary for the handling of disciplinary matters among nightshift
workers, workers in isolated locations or depots or others who may pose particular
problems.

Trade union officials. Disciplinary action againg atrade union officia canleadto a
serious dispute if it is seen as an atack on the union’s functions. Although normal
disciplinary standards should apply to their conduct as workers, if disciplinary action is
contemplated then the case should be discussed with a senior trade union representetive
or full-time officid.

Criminal charges or convictions outside employment. These should not be treated
as automatic reasons for dismissal. The main consideration should be whether the
offence is one that makes workers unsuitable for their type of work. Inal cases
employers, having considered the facts, will need to consider whether the conduct is
aufficiently serious to warrant indtituting the disciplinary procedure. For instance,
workers should not be dismissed soldly because a charge againgt them is pending or
because they are absent as aresult of being remanded in custody.

27.  Theopportunity to apped agang adisciplinary decison is essentid to natural justice. Workers
may choose to raise gppea's on a number of grounds which could include the perceived
unfairness of the judgement, the severity of the pendty, new evidence coming to light or
procedura irregularities. These grounds need to be considered when deciding the extent of any
new investigation or re-hearing in order to remedy previous defects in the disciplinary process.

28.  Appedsshould be dedt with as promptly as possible. A time limit should be set within which
gppeds should belodged. Thistime limit may vary between organisations but five working
days for lodging an apped is usudly gppropriate. A time limit should adso be set for hearing the

3ppedl.

29.  Wherever possible the apped should be heard by an appropriate individua, usudly a senior
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30.

31

manager, not previoudy involved in the disciplinary procedure. In small organisations it may not
be possible to find such an individua and in these circumstances the person dealing with the
gpped should act asimpartidly as possible. Independent arbitration is sometimes an
appropriate means of resolving disciplinary issues and where the parties concerned agree it may
condtitute the apped's stage of procedure.

Individuds should be informed of the arrangements for gpped hearings and dso of their
statutory or other right to be accompanied at these hearings (see section threg). Where new
evidence arises during the apped the worker, or their representative, should be given the
opportunity to comment before any action istaken. 1t may be more appropriate to adjourn the
gpped to investigate or consder such points.

The worker should be informed of the results of the appeal and the reasons for the decison as
soon as possible and this should be confirmed in writing. If the decision condtitutes the find
stage of the organisation’ s gppedl's procedure this should be made clear to the worker.

Records

32.

Records should be kept detailing the nature of any breach of disciplinary rules or unsatisfactory
performance, the worker’ s defence or mitigation, the action taken and the reasons for it,
whether an appeal was lodged, its outcome and any subsequent developments. These records
should be kept confidentia and retained in accordance with the disciplinary procedure and the
Data Protection Act 1998 which requires the release of certain datato individuals on their
request. Copies of any meseting records should be given to the individua concerned dthough in
certain circumstances some information may be withheld, for example to protect awitness.

Further action

33.

Rules and procedures should be reviewed periodicdly in the light of any developmentsin
employment legidation or good employment practice and if necessary, revised in order to
ensure their continuing relevance and effectiveness. Any amendments and additiond rules
imposing new obligations should be introduced only &fter reasonable notice has been given to
al workers and, where appropriate, their representatives have been consulted. Except in very
exceptiond circumstances, where legal advice should be sought, changes to individua contracts
may only be made with agreement.
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Section 2 - Grievance procedures

Why have a grievance procedure?

34.

35.

36.

In any organisation workers may have problems or concerns about their work, working
environment or working relationships that they wish to raise and have addressed. A grievance
procedure provides a mechanism for these to be dedlt with fairly and speedily, before they
develop into mgor problems and potentialy collective disputes.

Whilst employers are not required by statute to have a grievance procedureit is good
employment relations practice to provide workers with a reasonable and prompt opportunity to
obtain redress of any grievance. Employers are statutorily required in the written statement of
terms and conditions of employment to specify, by description or otherwise, a person to whom
the employee can gpply if they have a grievance and they are aso required by satute to dlow a
worker to be accompanied at certain grievance hearings (see section three).

In circumstances where a grievance may apply to more than one person and where atrade
union is recognised it may be appropriate for the problem to be resolved through collective
agreements between the trade union(s) and the employer.

Formulating procedures

37.

Itisin everyone s best interest to ensure that workers' grievances are dealt with quickly and
fairly and a the lowest level possible within the organisation at which the matter can be
resolved. Management is responsible for taking the initiative in developing grievance
procedures which, if they areto be fully effective, need to be acceptable to both those they
cover and those who have to operate them. It isimportant therefore that senior management
amsto secure the involvement of workers and their representatives, including trade unions
where they are recognised, and dl levels of management when formulating or revising grievance
procedures.

Essential features of grievance procedures

38.

Grievance procedures enable individuals to raise issues with management about their work, or
about their employers, clients or their fellow workers' actions that affect them. Itis
impossible to provide a comprehensve lis of dl theissues that might giverise to agrievance
but some of the more common include: terms and conditions of employment; heath and safety;
relaionships at work; new working practices; organisationa change and equa opportunities.
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39.

40.

41.

Procedures should be smple, set down in writing and rapid in operation. They should aso
provide for grievance proceedings and records to be kept confidentidl.

It isgood practice for individuals to be accompanied at grievance hearings (see dso section
three for information on the statutory right to be accompanied).

In order for grievance procedures to be effective it isimportant that al workers are made
aware of them and understand them and if necessary that supervisors, managers and worker
representatives are trained in their use. Wherever possible every worker should be ether given
acopy of the procedures or provided with accessto it (eg, in the personnel handbook or on the
company intranet Site) and have the detail explained to them. For new employees this might
best be done as part of any induction process. Specid allowance should be made for
individuas whose firg language is not English or who have a visud impairment or some other
disability.

The procedurein operation

42.

43.

Most routine complaints and grievances are best resolved informdly in discusson with the
worker’simmediate line manager. Dedling with grievances in thisway can often lead to speedy
resolution of problems and can help maintain the authority of the immediate line manager who
may well be able to resolve the matter directly. Both manager and worker may find it helpful to
keep anote of such an informa meseting.

Where the grievance cannot be resolved informdly it should be dedlt with under the forma
grievance procedure. The number of stages contained in the procedure will depend on the Size
of organisation, its management structure and the resources it has available. In larger
organisations the procedure might contain dl the following stages, but for the smaller business
thefirg and find stages might be sufficient :-

First Stage: Workers should put their grievance, preferably in writing, to their immediate line
manager. Where the grievance is againg the line manager the maiter should be raised with a
more senior manager. If the grievance is contested the manager should invite the worker to
attend a hearing in order to discuss the grievance and should inform the worker of his or her
gatutory right to be accompanied depending on the nature of the grievance (see section three)
The manager should respond in writing to the grievance within a specified time (eg, within five
working days of the hearing or, where no hearing has taken place, within five working days of
receiving written notice of the grievance). If it is not possible to respond within the specified
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45.

time period the worker should be given an explanation for the delay and told when aresponse
can be expected.

Second Stage: If the matter is not resolved at Stage 1 the worker should be permitted to raise
the matter in writing with amore senior manager.  The choice of this person will depend on the
organisation but could be a departmenta, divisond or works manager. The manager should
arange to hear the grievance within a specified period (eg, five working days) and should
inform the worker of the statutory right to be accompanied (see section threg). Following the
hearing the manager should, where possble, respond to the grievance in writing within a
specified period (eg, ten working days). If it isnot possible to respond within the specified time
period the worker should be given an explanation for the delay and told when a response can
be expected.

Final Stage: Where the matter cannot be resolved at Stage 2 the worker should be able to
rase their grievance in writing with ahigher level of manager than for Stage 2. The choice of this
person will depend on the organisation but could include directors or in certain cases the chief
executive or managing director. Workers should be permitted to present their case at a hearing
and should beinformed of their statutory right to be accompanied (see section three). The
manager dedling with the grievance should give a decision on the grievance within a specified
period (eg, ten working days). If it is not possible to respond within the specified time period
the worker should be given an explanation and told when a response can be expected.

In mogt organisations it should be possible to have at least atwo stage grievance procedure.
However, where there is only one stage, for indance in very smdl firmswhere thereisonly a
sngle owner/manager, it is especidly important that the person dedling with the grievance acts
impartidly.

In certain circumstances it may, with mutua agreement, be helpful to seek externd advice and
assi stance during the grievance procedure. For instance where relationships have broken down
an externd facilitator might be able to help resolve the problem. Where the grievance is againgt
the chief executive or managing director an externd stage using some form of aternative dispute
resolution might be helpful.

Special considerations

46.

Some organisations may wish to have specific procedures for handling grievances about unfair
trestment eg, discrimination or bullying and harassment, as these subjects are often particularly
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Fngtive

47. Organisations may dso wish to consder whether they need a whistleblowing procedure in the
light of the Public Interest Disclosure Act 1998. This provides strong protection to workers
who raise concerns about wrongdoing (including frauds, dangers and cover-ups). While the
Act reassures workersthat it is safe to raise such a concern internaly, it also protects
disclosuresto key regulatory authorities and - provided they are reasonable and made with
good cause - wider disclosures.

48.  Sometimes aworker may raise a grievance about the behaviour of a manager during the course
of adisciplinary case. Where this happens and depending on the circumstances, it may be
gppropriate to suspend the disciplinary procedure for a short period until the grievance can be
consdered. Congderation might also be given to bringing in another manager to ded with the
disciplinary case.

Records

49, Records should be kept detailing the nature of the grievance raised, the employers response,
any action taken and the reasons for it. These records should be kept confidential and retained
in accordance with the Data Protection Act 1998 which requires the release of certain datato
individuas on their request. Copies of any meeting records should be given to the individua
concerned dthough in certain circumstances some information may be withheld, for example to
protect awitness.
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Section 3 - The statutory right to be accompanied at
disciplinary and grievance hearings

What istheright?

50. Workershavea statutory right to be accompanied by a fellow worker or trade union
official” wherethey arerequired or invited by their employer to attend certain
disciplinary or grievance hearings and when they make a reasonable request to be so
accompanied. Thisright is additiona to any contractud rights.

To whom does theright apply?

51. Thestatutory right to be accompanied appliesto all workers, not just employees
working under a contract of employment. “Worker” isdefined in the legidation and
includes anyone who performswork personally for someone else, but isnot genuingy
self-employed, aswell as agency workersand home workers, workersin Parliament
and Crown employees other than members of the armed forces’. Thereareno
exclusonsfor part-timeor casual workers, those on short term contractsor for people
who work over seas (subject to any jurisdictional rules).

Application of the statutory right
52. Thegatutory right applieswhere a worker:-
i) isrequired or invited to attend a disciplinary or grievance hearing, and

i) reasonably requests to be accompanied at the hearing.

What isadisciplinary hearing?

7 see paragraph 57 for more information on who can accompany aworker at adisciplinary or grievance
hearing.

8 See Section 13 (1), (2) and (3) of the Employment Relations Act 1999 for definitions of “worker” “agency
worker” and “home worker”.
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53.

Whether aworker has a satutory right to be accompanied at adisciplinary hearing will depend
on the nature of the hearing. Employers often choose to ded with disciplinary problemsin the
fird ingance by means of an informd interview or counselling sesson. So long as the informal
interview or counsdlling sesson does not result in aforma warning or some other action it
would not generaly be good practice for the worker to be accompanied as matters at this
informa stage are best resolved directly by the worker and manager concerned. Equdly,
employers should not dlow an investigation into the facts surrounding a disciplinary caseto
extend into adisciplinary hearing. If it becomes clear during the course of the informal or
investigative interview that formd disciplinary action may be needed then the interview should
be terminated and aforma hearing convened at which the worker should be afforded the
satutory right to be accompanied.

The statutory right to be accompanied applies specifically to hearings which could
result in:

i) the administration of a formal warning to a worker by hisemployer (ie, a
warning, whether about conduct or capability, that will be placed on the worker’s
record);

i) the taking of some other action in respect of aworker by hisemployer (eg,
suspension without pay, demotion or dismisd); or

i) the confirmation of a warning issued or some other action taken®

What isa grievance hearing?

55.

The gtatutory right to accompaniment applies only to grievance hearingswhich
concer n the performance of a “duty by an employer in relation to aworker” °. This
means a legal duty arising from statute or common law (eg, contractuad commitments).
Ultimately, only the courts can decide what sort of grievances fal within the statutory definition
but the individua circumstances of each case will dways be relevant. For insance:-

i) Anindividud’ s request for apay riseis unlikely to fal within the definition unless
specificaly provided for in the contract. On the other hand a grievance about equa pay

9 See section 13(4) of the Employment Relations Act 1999

10 See section 13(5) of the Employment Relations Act 1999

Code of Practice on Disciplinary and Grievance Procedures: Page 20



would be included asthisis covered by a statutory duty imposed on employers.

i) Grievances about the gpplication of a grading or promotion exercise are likely to be
included if they arise out of the contract but not grievances arising out of requests for
new terms and conditions of employment, for instance arequest for subsidised hedth
care or travel loans where these are not aready provided for in the contract.

iif) Equally an employer may be under no duty to provide car parking facilities and thus a
grievance on the issue would not attract the right to be accompanied. However, if the
worker was disabled and needed parking facilities in order to attend work the
employer’ s duty of care becomes relevant and the worker is likely to have a statutory
right to be accompanied.

iv) Grievance arising out of day to day friction between fellow workers may not involve the
breach of alegd duty unlessthe friction developsinto incidents of bullying or
harassment which would be included as they arise out of the employer’s duty of care.

What isareasonablerequest?

56. In order for workersto exercisether statutory right to be accompanied they must
make a reasonable request to their employer. It will be for the Courts to decide what is
reasonable in dl the circumstances. There is no test of reasonableness associated with the
choice of companion and workers are therefore free to choose any one fellow worker or trade
union officid (within the limitations of paragraph 57). However, in making their choice workers
should bear in mind that it would not be gppropriate to indst on being accompanied by a
colleague whaose presence would prejudice the hearing or who might have a conflict of interest.
Nor would it be sensble for aworker to request accompaniment by a colleague from a
geographicaly remote |location when someone suitably qualified was available on ste. The
request to be accompanied need not be in writing.

The accompanying person

57. A worker hasa gtatutory right to be accompanied at a disciplinary or grievance
hearing by a single companion who is either a:

i) Fellow worker, ie, another of the employer’sworkers;
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58.

59.

60.

61.

i) A full-time official employed by atrade union'!; or alay trade union official, so
long asthey have been reasonably certified in writing by their union as having
experience of, or ashaving received training in, acting asa worker’s
companion at disciplinary or grievance hearings. Such certification may take the
form of acard or letter.

Workers may, however, have contractud rights to be accompanied by persons other than those
listed above, for instance a partner, spouse or legal representative.

Workers are free to choose an officid from any trade union to accompany them at a
disciplinary or grievance hearing regardless of whether the union is recognised or not. However
where atrade union is recognised in aworkplaceit is good practice for an officid from that
union to accompany the worker at a hearing.

Thereisno duty on afdlow worker or trade union officid to accept a request to accompany a
worker and no pressure should be brought to bear on aperson if they do not wishto act asa
companion.

Accompanying aworker & adisciplinary or grievance hearing is a serious respongbility and it is
important therefore thet trade unions ensure their officids aretrained in the role. Even wherea
trade union officid has experience of acting in the role there may il be aneed for periodic
refresher training.

A worker who has been requested to accompany a colleague employed by the same
employer and has agreed to do so isentitled to take a reasonable amount of paid time
off to fulfil thisresponsibility. Thetime off should not only cover the hearing but should dso
alow areasonable amount of time off for the accompanying person to familiarise themsalves
with the case and confer with the worker before and after the hearing. A lay trade union
official is permitted to take a reasonable amount of paid time off to accompany a
worker at a hearing so long asthe worker is employed by the same employer. *2

The statutory right in operation

1 As defined in sections 1 and 119 of the Trade Union and Labour Relations (Consolidation) Act 1992

12 Time off for a lay official to accompany aworker at another employer is a matter for agreement by the

parties concerned.
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62.

63.

It isgood practice for an employer to try to agree amutuadly convenient date for the disciplinary
or grievance hearing with the worker and their companion. Thisis to ensure that hearings do not
have to be delayed or postponed at the last minute. Where the chosen companion cannot
attend on the date proposed the worker can offer an alter native time and date so long as
it isreasonable and falls before the end of the period of five working days® beginning
with thefirst working day after the day proposed by the employer. In proposing an
dternative date the worker should have regard to the availability of the relevant manager. For
ingance it would not normally be reasonable to ask for anew date for the hearing where it was
known the manager was going be absent on business or on leave unlessit was possible for
someone eseto act for the manager a the hearing. The location and timing of any dternative
hearing should be convenient to both worker and employer.

Both the employer and worker should prepare carefully for the hearing. The employer should
ensure that a suitable venue is available and that, where necessary, arrangements are made to
cater for any disability the worker or their companion may have. Where English is not the
worker’ sfirst language there may aso be aneed for trandation facilities. The worker should
think carefully about whet isto be said at the hearing and should discuss with their chosen
companion their repective roles a the meeting. Before the hearing the worker should inform
the employer of the identity of their chosen companion. In certain circumstances, for instance
where the chosen companion is an officiad of a non-recognised trade union, it might dso be
helpful for the employer and chosen companion to make contact with each other before the
hearing.

The chosen companion has a statutory right to addressthe hearing but no statutory
right to answer questions on the worker’s behalf. Companions have an important role to
play in supporting aworker and to this end should be alowed to ask questions and should, with
the agreement of the employer, be dlowed to participate as fully as possible in the hearing. The
companion should aso be permitted reasonable time to confer privately with the worker, either
in the hearing room or outsde.

What if theright to be accompanied isinfringed?

65.

If an employer failsto allow a worker to be accompanied at a disciplinary or grievance
hearing or failstore-arrange a hearing to a reasonable date proposed by the wor ker
when a companion cannot attend on the date originally proposed, the worker may

13 See section 13(6) of the Employment Relations Act 1999 for a definition of “working day”.
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present a complaint to an employment tribunal. If thetribunal findsin favour of the
worker the employer may be liable to pay compensation of up to two weeks pay as
defined in statute'®. Where the failure leads to afinding of unfair dismissal greater legd
remedies might be involved.

66. Employers must be careful not to place any worker a a disadvantage for exercising or seeking
to exercise ther right to be accompanied as such detriment is unlawful and may lead to aclam
to an employment tribund. Equaly employers must not place at a disadvantage those who act
or seek to act as the accompanying person.

14 see Chapter 11 of Part XIVof the Employment Rights Act 1996.
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